SUPREME COURT OF WISCONSIN

Case No.: 96- 2822

Complete Title
of Case:

State of W sconsin,
Pl aintiff-Respondent-Petitioner,
V.

Gregory A. Busch,
Def endant - Appel | ant .

ON REVI EW OF A DECI SI ON OF THE COURT OF APPEALS
Reported at: 212 Ws. 2d 245, 569 N. wW2d 37
(Ct. App. 1997- PUBLI SHED)

Opinion Filed: April 30, 1998
Submitted on Briefs:
Oral Argument: March 4, 1998
Source of APPEAL

COURT: Crcuit

COUNTY: Sheboygan

JUDGE: L. Edward Stengel
JUSTICES:

Concurred:

Dissented:

Not Participating:

ATTORNEYS: For the plaintiff-respondent-petitioner the
cause was argued by Joseph DeCecco, assistant district attorney
with whomon the briefs was Christopher W Stock, deputy district
attorney and Janes E. Doyle, attorney general.

For the defendant-appellant there was a brief by
Rebecca Lyman Persick, and Law O fices of Barry S. Cohen, S.C.,
El khart Lake and Chri stopher A Mitschler, and Anderegg &
Mut schl er, LLP, Fond du Lac and oral argunment by Dennis M
Mel owski .






NOTI CE

This opinion is subject to further editing and
modification. The final version will appear in
the bound volume of the official reports.

No. 96-2822
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State of W sconsin, FILED
Pl aintiff-Respondent-Petitioner, APR 30, 1998
V. Marilyn L. Graves
Clerk of St_JpremeCourt
Gregory A. Busch, Madison, W1

Def endant - Appel | ant .

REVI EW of a decision of the Court of Appeals. Reversed.

11 N. PATRICK CROCKS, J. The State of Wsconsin ("State")
seeks review of a published decision of the court of appeals.?
The court of appeals reversed the circuit court's order denying
Gregory A Busch's ("Busch") notion to suppress evidence of the
results of his breath alcohol test in which an Intoxilyzer 5000
Series 6600 machine was utilized to admnister the test. Busch
argued that the Intoxilyzer Mdel 5000 Series 6600 had not been
evaluated by the Departnent of Transportation ("DOI") prior to
its use in t he state in accord w th Ws. St at .

§ 343.305(6)(b)(1993-94)2 and Ws. Admin. Code § TRANS 311.04

! State v. Baldwin, 212 Ws. 2d 245, 569 N.W2d 37 (Ct. App.
1997) . At the court of appeals, the present case was
consolidated with Bal dw n. This court granted Busch's petition
for review, see State v. Busch, 212 Ws. 2d 687, 569 N W2d 589
(1997), but denied Baldwin's petition for review, see State V.
Bal dwi n, 212 Ws. 2d 688, 569 N.W2d 590 (1997).

2 All future references to the Wsconsin Statutes will be to
the 1993-94 vol unes.
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(January, 1993).°3 Busch asserted that the Series 6600 is a
nmodi fied version of the Intoxilyzer Mdel 5000 Series 6400, and
al though the Series 6400 had been appropriately evaluated and
approved, the Series 6600 had not.

12 The circuit court for Sheboygan County, the Honorable
L. Edward Stengel presiding, denied Busch's npbtion to suppress,
finding that the changes made to the Series 6400 had not altered
the anal ytical process of the machine. Hence, the circuit court
concluded that the Series 6600 had been "appropriately tested and
[is] in conmpliance wth both state statutes and the
adm nistrative code." Accordingly, the breath alcohol test
results were afforded a presunption of accuracy and admtted as
evidence to establish Busch's breath al cohol concentration. The
circuit court subsequently convicted Busch of operating a notor
vehicle with a prohibited al cohol concentration contrary to WSs.
Stat. 8 346.63(1)(b), and Busch appeal ed.

13 The court of appeals reversed the judgnent of the
circuit court. The court of appeals determ ned that the nunerous
changes to the Series 6400 did not result in a simlar hybrid-
type Series 6600; rather, a new quantitative breath testing
instrument had been created. Before test results fromthe Series
6600 could be afforded a presunption of accuracy, the court of
appeals determned it nust be tested, evaluated, and approved in

accord with Ws. Adnmn. Code § TRANS 311.04. The court of

8 Al future references to the Wsconsin Adm nistrative Code
wll be to the January, 1993 version.
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appeal s remanded the case to the circuit court to allow the State
to present evidence that the breath al cohol test results obtained
by use of the Intoxilyzer Mdel 5000 Series 6600 were accurate
and reliable.

14 W conclude that wunder Ws. Adnmin. Code § TRANS
311.04(1), the chief of the chemcal test section of the DOT is
charged with approving all instrunments used for the quantitative
anal ysis of alcohol in the breath. W also conclude that under
8 TRANS 311.04(2) the chief of the chemical test section nust
evaluate all nodels of breath testing instruments, but is given
the authority to determ ne the procedures for the evaluation of
such instrunments. In the present case, the circuit court
received detailed testinony fromthe DOT that the Series 6600 had
not been separately evaluated prior to approval because the
nodi fications did not alter the analytical functioning of the
Series 6600, and that the Series 6400 had been previously
eval uat ed. Based upon this testinony, we conclude that the
circuit court did not erroneously exercise its discretion in
finding that the Series 6400 and the Series 6600 were essentially
the "same machine" due to their identical analytical processing.

We further conclude that the DOI's interpretation that the
method of testing of the Series 6600 had been previously
eval uat ed and appr oved IS consi st ent wth Ws. St at .
§ 343.305(6)(b) and & TRANS 311.04, the latter of which
authorizes the chief of the chemcal test section to determ ne
the procedures for evaluation. Accordingly, Busch's breath

al cohol test results obtained by utilization of the Intoxilyzer
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Model 5000 Series 6600 are afforded a presunption of accuracy and
reliability, since a machine identical in analytical functioning
has already been tested, evaluated, and approved for use in this

state.

A

15 The facts are undi sputed. On June 2, 1996, Busch was
driving his notor vehicle and was stopped by a Trooper of the
W sconsin State Patrol. The stop resulted in Busch being cited
with one count of operating a notor vehicle while under the
i nfluence of an intoxicant (first offense) contrary to Ws. Stat.
8 346.63(1)(a) and one count of operation a notor vehicle with a
prohi bi ted al cohol concentration (first offense) contrary to Ws.
Stat. 8§ 346.63(1)(b). Busch was transported to the Sheboygan
Falls Police Departnent, where he agreed to submt to a chemca
test of his breath. The chem cal test was conducted using the
I ntoxilyzer Mbydel 5000 Series 6600, and the test results
indicated that Busch's alcohol concentration was above the
legally prohibited alcohol concentration set forth under Ws.
Stat. 8§ 340.01(46m.

16 On August 14, 1996, Busch filed a notion to suppress
the chemcal test results. He asserted that in accord with Ws.
Stat. 8§ 343.305(6)(b), the DOT had promulgated Ws. Adm n. Code
8§ TRANS 311.04 to outline procedures for the evaluation and
approval of Dbreath alcohol test instrunents, and that such
eval uation and approval mnust occur prior to use of a breath

testing instrunent. Busch specifically referenced § TRANS



No. 96-2822

311.04(2)(a) which states that "[a]ll nodels of breath testing
instrunments and ancillary equipnment used shall be evaluated by
the chief of the chemcal test section.” He argued that the
I ntoxil yzer Model 5000 Series 6600 had not been eval uated for use
by the chief of the chem cal test section. The Series 6600 was a
nmodi fied version of the Intoxilyzer Mdel 5000 Series 6400.
Busch asserted that although the Series 6400 had previously been
eval uated and approved, the Series 6600 had not.

7 A notion hearing and court trial was held on August 28,
1996. At the hearing, the parties acknow edged that the
substance of the notion to suppress had previously been heard and
rul ed upon by the circuit court in a factually simlar case. See

State v. Baldwin, No. 96-1013-CR (1997). The parties in the

present case stipulated to the adoption of the testinony and
argunents that the parties presented to the circuit court in
Bal dwi n. *

18 At the hearing on the notion to suppress in Bal dw n,
defense counsel called George Menart to testify. At the tine,
Menart had worked for approximately 13 vyears as a senior
el ectronics technician for the Division of State Patrol, Chem cal
Testing, which is a part of the DOI. Menart testified that the
State Patrol and the DOT set the standards for the breath testing

program in Wsconsin, set forth the provisions in the

* The presiding circuit court judge in this case, Judge L.
Edward Stengel, also presided in the Baldw n case, and defense
counsel at the circuit court in this case was also defense
counsel at the circuit court for Randall Bal dw n.
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adm ni strative code that guide the program set the standards for
the testing of the breath test instrunents and the training of
persons operating the test instrunents, provide all equipnent for
testing, and also provide the service and calibration of the
testing instrumentation. Menart stated that he had mlitary and
t echni cal el ectronics training, was affiliated wth the
International Association of Chemcal Testing, and held a
prof essional certification with the DOT. Menart also testified
that he had received extensive training on the theory, repair,
and calibration of breath testing equi pment fromthe manufacturer
of the Intoxilyzer Mdel 5000. Finally, Menart testified that he
had tested and evaluated the Intoxilyzer Mdel 5000 Series 6400
as part of the original approval procedures in 1983 or 1984.

19 Menart testified that there were seven nodifications
made to the Series 6400, resulting in the Series 6600. First,
additional circuitry was added to the processor board to set up
an internal calibration systemin the device. Menart stated that
that this systemis not used in Wsconsin. Second, the device
used to heat the breath sanple chanber was noved from an externa
mount underneath the sanple chanber onto the nother board,?®
because the external nmount had becone obsolete. Third, the power
supply had been replaced by a newer nodel because the nodel

previously used had becone obsol ete. The power supply voltage

> Menart defined the nother board as the systemto which al
the electronics are plugged in. "Essentially what it is is a
means of getting data transferred back and forth between the
different systens."
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remai ned identical. Fourth, diodes, <capacitors, resistors,
transistors, and chips on the nother board were obtained from a
different nmanufacturer; however, all nmet the specifications
required by the DOT. Fifth, the nenory was upgraded from 16
kil obytes to 32 kil obytes. Si xth, a phone activated tiner was
added so that the State Patrol could download the information
from individual machines state-wide to the main DOT files on a
weekly basis. Seventh, a 10,000 ohm resistor was added to bl eed
t he capacitor

10 Menart stated that the nunerous changes in the Series
6600 did not affect the analytical functioning of the instrunent,
and that the method of analysis in the Series 6600 was identical
to the nmethod of analysis in the Series 6400. Menar t
acknowl edged that the Series 6600 had never been separately
tested and eval uat ed. However, it was the position of the DOT
that the Series 6600 was essentially the same nachine as the

Seri es 6400.

When we |ooked at equipnent differences, especially
from the perspective of how an instrunent operates and
how it does it's [sic] evaluation, what we look at is
the optical bench, which entails the sanple chanber,
the lenses, the infrared source, the detector and,
al so, how that signals or nultiple signals are then
processed and in the case of the sixty-four and the
6600 series, the optical bench is identical. They're
i nt er changeabl e. They haven't changed a bit. The
specifications are the sane; the processor board is the
sane; the way the analysis or the 3 wavelengths are
done; the way the conparisons are done, ultimtely, to
create one signal, which is converted from anal ogue to
digital



No. 96-2822

The integrated circuits are identical to what they were
10, 12 years ago. The capacitor values, the resistor
values are, essentially, al | the sane. The
manuf acturers may have changed, but the conponents
t hensel ves are identi cal

12 In ruling on the notion to suppress in Baldwin, the
circuit court found that based upon the testinony of Menart, the
two machines%Series 6400 and Series 6600%were identical wth
respect to the analytical process. The circuit court concluded
that it was satisfied that the DOl had determned that no
additional testing of the Series 6600 was necessary and,
therefore, the DOI had net its responsibility under the
adm nistrative code. Accordingly, the circuit court accepted the
Series 6600 as being appropriately tested and in full conpliance
with Ws. Stat. § 343.305(6)(b) and Ws. Admin. Code § TRANS
311. 04.

12 Based wupon the testinony presented in Baldwin, as
incorporated by the parties in the present case, the circuit
court denied Busch's notion to suppress the breath al cohol test
results. Busch stipulated that there was probable cause for his
arrest, and that he failed the field sobriety tests adm nistered
by the State Trooper on the date that he received the citations
at issue. The circuit court found Busch guilty of both counts.

13 On Septenber 13, 1996, the circuit court entered an
Order of Judgnment convicting Busch of operating a notor vehicle
with a prohibited alcohol concentration contrary to Ws. Stat
8 346.63(1)(b). The «circuit court dismssed the count of

operating a notor vehicle while wunder the influence of an



No. 96-2822

intoxicant contrary to 8 346.63(1)(a) in accordance wth
§ 346.63(1)(c).® Busch appeal ed.

14 The court of appeals reversed the judgnent of the
circuit court, concluding that the DOT had failed to conmply with
Ws. Admn. Code § TRANS 311.04. The court of appeals
determ ned that pursuant to Ws. Stat. 8§ 343.305(6)(b) and Ws.
Adm n. Code 8 TRANS 311.04, the DOTI is required to test and
certify breath test equipnent prior to any use of the equi pnent
in the state of Wsconsin. Absent testing and evaluation of a
particul ar machine, the court of appeals reasoned, there is no
certification that the instrunent and its analysis are accurate
and reliable. The ~court of appeals recognized that an
adm ni strative agency's interpretation and application of its own
rules are afforded great weight. However, the court of appeals
determned that the DOT's conclusion that the Series 6600 and the
Series 6400 are the sanme machine did not neet the requirenents of
eval uation and approval under § TRANS 311.04. The court of
appeal s concluded that failure of the DOT to eval uate and approve
the Series 6600, which contained seven major nodifications from
the previously tested Series 6400, stripped the nmachine of any

presunption of accuracy. The court of appeals remanded the case

® Wsconsin Stat. § 346.63(1)(c) states in relevant part:

A person may be charged with and a prosecutor my
proceed upon a conpl aint based upon a violation of par.
(a) or (b) or both for acts arising out of the sane
i nci dent or occurrence. Co If the person is
found quilty of both pars. (a) and (b), for acts
arising out of the same incident or occurrence, there
shall be a single conviction for purposes of sentencing
and for purposes of counting convictions .
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to the circuit court to allow the State to present evidence that
the Series 6600 breath al cohol test results of Busch's breath are

accurate and reliable.

115 Busch's claim presents an issue of the interpretation
and application of an admnistrative regulation, nanely, Ws.
Adm n. Code 8§ TRANS 311.04. Adm ni strative rules promnul gated
pursuant to a power delegated by the legislature "should be
construed together with the statute to nake, if possible, an
effectual piece of legislation in harnony with common sense and

sound reason." Law Enforcenment Standards Bd. v. Village of

Lyndon Station, 101 Ws. 2d 472, 489, 305 N.W2d 89 (1981). When

interpreting an admnistrative regulation, we generally use the
same rules of construction and interpretation as applicable to
statutes. See id.

116 An issue of statutory interpretation is one which we
revi ew de novo, benefiting fromthe anal yses of the circuit court

and the court of appeals. See Carlson & Erickson Builders v.

Lanpert Yards, 190 Ws. 2d 650, 658, 529 N W2d 905 (1995).

However, "[a]n adm nistrative construction of the agency's own
regulations is controlling in determning their meaning unless
plainly erroneous or inconsistent with the regulations.” Lyndon

Station, 101 Ws. 2d at 490. See also State ex rel. Durando v.

State Athletic Commin, 272 Ws. 191, 195, 75 N.W2d 451 (1956)

("[Aln admnistrative [agency's] interpretation of 1its own

rules . . . should be accorded great weight by the courts 'unl ess

10



No. 96-2822

it is plainly erroneous or inconsistent' with the regulations.”

(quoting Bowes v. Semnole Rock & Sand Co., 325 U. S. 410, 414

(1945)). In addition, we wll not reverse any findings of fact
made by the circuit court unless they are clearly erroneous. See

State v. Smth, 207 Ws. 2d 258, 266, 558 N.W2d 379 (1997).

117 The Wsconsin Legislature has delegated to the DOT the
authority and responsibility of evaluating and approving the
i nstrunmentation used to adm ni ster chem cal breath al cohol tests.

W sconsin Stat. 8 343.305(6)(b) states in relevant part:

The  depart nent of transportation shall approve
techni ques or nethods of performng chem cal analysis
of the breath and shall

3. Have trained technicians, approved by the
secretary, test and certify the accuracy of the
equi pnent to be used by |aw enforcenent officers for
chem cal analysis of a person's breath . . . before
regul ar use  of the equi pnent and periodically
thereafter at intervals of not nore than 120 days;

18 In accordance with Ws. Stat. 8§ 343.305(6)(b), the DOT
promul gated guidelines in the admnistrative code for the
adm nistration of the breath al cohol testing program W sconsin

Adm n. Code 8 TRANS 311 states in relevant part:

Trans 311. 01 Purpose. The purpose of this chapter is
to aid the departnent of transportation in the
admnistration of the breath al cohol testing, approval
and permt program as directed and authorized by s.
343.305(6)(b), Stats.

Tr ans 311.04  Approval of breath al cohol t est
i nstrunents. (1) Only instrunments and ancillary
equi pnent approved by the chief of the chem cal test
section may be used for the qualitative or quantitative
anal ysis of alcohol in the breath;

11
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(2)(a) Al nodels of breath testing instrunents and
ancillary equipnment used shall be evaluated by the
chief of the chemi cal test section.

(b) The procedures for evaluation shall be determ ned
by the chief of the chem cal test section.

(3) Each type or category of instrunent shall be
approved by the chief of the chemcal test section
prior to use in this state.

Not e: The follow ng quantitative breath al cohol test
instrunments are approved for use in Wsconsin:

| nt oxi | yzer Model 5000
I ntoxi |l yzer Model 1400
I ntoxi | yzer 5000 Model 000568

119 In In re Suspension of Operating Privilege of

Bardwel |, 83 Ws. 2d 891, 900, 266 N.W2d 618 (1978), this court
held that "[a] chemcal test specified by a statute may not be
deened unreliable as a matter of law" Thus, a "recognized

met hod[] of testing authorized by statute [is] entitled to a

prima facie presunption of accuracy."” State v. Disch, 119
Ws. 2d 461, 475, 351 N W2d 492 (1984). Accordingly, if a
breath alcohol instrunment's "nmethod[] of testing”" has been

recogni zed as accurate and conplies with the specifications of
Ws. Stat. 8 343.305(6)(b) and Ws. Admn. Code 8§ TRANS 311. 04,
it is afforded a presunption that its test results are accurate
and reliable. See id.

120 Wsconsin Admn. Code 8§ TRANS 311.04(1) states that
the chief of the chemcal test section of the DOl nmust approve
any equi pnment used in adm nistering a quantitative breath al cohol
test. Section TRANS 311.04(2)(a) further states that, as part of

the DOI's approval of the breath testing equi pnent, all nodels of

12
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equi pment nust be evaluated.’ However, 8 TRANS 311.04(2)(b)
expressly states that the "procedures for evaluat[ing]" a given
breath al cohol test instrunment "shall be determ ned by the chief
of the chem cal test section" of the DOT.

21 Notwithstanding the DOI's authority, we recogni ze that
"[a] scientific or nmedical nethod not recogni zed as acceptable in
the scientific or nedical discipline as accurate does not enjoy

the presunption of accuracy." State v. Trailer Serv., Inc., 61

Ws. 2d 400, 408, 212 N.W2d 683 (1973). However, where the
met hod of testing has been recognized as accurate and reliable,
the particular test instrunent "need not be proved for
reliability in every case." |1d.

22 In the present case, the DOI's determnation that the
Series 6600 nmethod of breath alcohol testing did not require
further evaluation prior to approval was not "plainly erroneous
or inconsistent with the regulations,” either in its |anguage or

its purpose. See Lyndon Station, 101 Ws. 2d at 490. In

addition, the DOTI's interpretation and application of Ws. Adm n.
Code 8 TRANS 311.04 are consistent wth this court's decisions
which state that a scientific nethod of testing may be afforded a

presunption of accuracy if it has been recognized as an

" Busch argues that the |anguage of Ws. Admin. Code § TRANS
311.04 is nandatory. We accept this argunment and decline to
engage in a lengthy discussion regarding whether the |anguage is
mandatory or directory. The State does not dispute that the DOT
"shal | " evaluate and approve breath al cohol testing instrunents;
rather, the State asserts that the Intoxilyzer Mdel 5000 Series
6600 was evaluated and approved consistent with 8 TRANS 311.04
and Ws. Stat. 8§ 343.305(6)(b).

13
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acceptable nethod of testing. See, e.qg., Trailer, 61 Ws. 2d at

407- 08.

23 As indicated, Ws. Admn. Code 8 TRANS 311.04 states
that the DOT is required to evaluate all breath test instrunent
nodel s; however, the nethod of evaluation is left to the
determ nation of the DOT. Section TRANS 311.04(1) states that
the purpose of the regulation is, in part, to aid the DOl in
approving the breath alcohol testing program in Wsconsin
consistent with Ws. Stat. § 343.305. The purpose of the
inmplied consent law set forth in § 343.305% is to keep the
hi ghways safe for the public, which includes "obtain[ing] the
bl ood al cohol content in order to obtain evidence to prosecute

drunk drivers." State v. Nordness, 128 Ws. 2d 15, 33, 381

N.W2d 300 (1986). Although not expressly stated in 8 343. 305,
it is reasonable to infer that the Wsconsin Legislature intended
any breath al cohol testing equi pnent to be accurate and reliabl e,
and t he DOT" s regul ati ons expressly state t hat any
i nstrunentati on nust be eval uated and approved.

24 In the present case, Menart testified on behalf of the
DOT that the analytical process, that is, the nethod of breath
testing, of the Series 6600 had been approved because a nachi ne

identical in analytical functioning had been tested, eval uated,

8 Wsconsin Stat. § 343.305 is known as the inplied consent
| aw because it "states that any person who drives or operates a
not or vehicle upon the public highways of this state is deened to
have given his consent for chemcal testing when requested to do
so by a |l aw enforcenent officer.” State v. Nordness, 128 Ws. 2d
15, 24-25, 381 N.W2d 300 (1986).

14
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and approved as to accuracy and reliability for use in the state.
The DOT's determ nation of the "procedure for evaluation"” of the
Series 6600 in accord wwth Ws. Adm n. Code 8§ TRANS 311. 04(2) was
to consider the nodifications made, to consider whether the
method of analysis had been altered or affected, and to
ultimately conclude that the particular nethod of analysis
utilized by the Series 6600 had already been evaluated and
approved in the Series 6400.
125 In reviewwing the DOI's interpretation of Ws. Adm n.
Code 8 TRANS 311.04, the circuit court did not erroneously
exercise its discretion in concluding that the Series 6400 and
the Series 6600 were analytically the "sanme nmnmachine.” The
circuit court heard testinony from Menart as a trained,
experienced representative of +the DOl who participated in
eval uating, approving, and servicing instrunents used for breath
al cohol testing in the state of Wsconsin. Menart testified to
several nodifications nmade to the Series 6400 which resulted in
the Series 6600. Menart addressed each of these changes, stating
that none had any effect on the analytical processing or the
met hod of breath testing of the nmachine. He testified that the
DOT carefully evaluated the Series 6600 machine and determ ned
that repetitive testing of an anal ytical process identical to the
Series 6400 was not necessary. Thus, the finding by the circuit
court that the Series 6600 was essentially the sane nachine as
the Series 6400 was not an erroneous exercise of the circuit

court's discretion.

15
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26 The DOT's interpretation and application of its own
regul ation are consistent with Ws. Admn. Code 8§ TRANS 311.04
and Ws. Stat. 8§ 343.305(6)(b). It is also consistent with this
court's decisions stating that a "recognized nethod of testing
authorized by statute" is afforded a prima facie presunption of
accuracy. Disch, 119 Ws. 2d at 475. Thus, the DOT's
interpretation of 8 TRANS 311.04 is not "plainly erroneous or

inconsistent with the regulations.” Lyndon Station, 101 Ws. 2d

at  490. Accordingly, the DOT's construction of its own
regulation is controlling. See id.?

27 The failure of the DOTl to add the "Intoxilyzer Model
5000 Series 6600" to the note following Ws. Admin. Code 8§ TRANS
311.04, which sets forth the instrunents that are approved for
use, does not alter our analysis. First, the note states that
the Intoxilyzer Mdel 5000 is approved for use in the state
wi t hout designating any series nunber, including the Series 6400
whi ch has been evaluated and approved by the DOT. Since it is
the position of the DOT that the Series 6400 and the Series 6600
are the "sanme machine," it is understandable why the DOT did not
amend the note to specifically designate that the Series 6400 and
the Series 6600 were separately eval uated and approved for use.

W recognize that the Intoxilyzer 5000 Mdel 000568 was

°® Qur holding is in no way prenised upon the distinction
that the manufacturer of the 6600 machine designated it as a
"series" and Ws. Admn. Code 8§ TRANS 311.04 requires that the
chief of the chemcal test section of the DOT need only approve
equi pnrent "nodel s." Such a distinction would place too great
authority in the hands of the various equi pnent manufacturers in
designating a particular nmachine as a "series" or a "nodel."

16
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specifically added to the note list; however, Menart testified
before the circuit court that the Mdel 000568 and the Series
6400 are as "different as night and day."

128 Second, although the note is helpful in interpreting
and applying Ws. Admn. Code 8 TRANS 311.04, it is only one
factor for us to consider in our analysis. |In this case, we al so
have the benefit of the admnistrative agency's interpretation of
8 TRANS 311.04, which is consistent with the regulation and the
enabling statute, Ws. Stat. 8 343.305(6)(b). Exam ning the
content of the note in conjunction with the DOT's interpretation
of the regulation, we are convinced that the DOI's construction

of 8§ TRANS 311.04 is controlling.

C.

129 In sum we conclude that under Ws. Adm n. Code 8§ TRANS
311.04, the chief of the chemcal test section of the DOT is
charged with evaluating and approving all instruments used for
the quantitative analysis of alcohol in the breath. W al so
conclude that the chief of the chemi cal test section is given the
authority to determ ne the procedures for the evaluation of such
instrunments. Based upon the detailed testinony presented by the
DOT to the circuit court, we conclude that the circuit court did
not erroneously exercise its discretion in finding that the
Series 6400 and the Series 6600 were essentially the "sane
machi ne” due to their identical analytical processing. e
further conclude that the DOT's interpretation that the nethod of

testing of the Series 6600 had been previously evaluated and

17
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approved is consistent with Ws. Stat. 8§ 343.305(6)(b) and
8 TRANS 311.04. Accordingly, Busch's breath al cohol test results
obtained by utilization of the Intoxilyzer Mdel 5000 Series 6600
are afforded a presunption of accuracy and reliability.

By the Court.—JFhe decision of the court of appeals is

rever sed.

18



